
471

Office of Government Ethics § 2610.106

will then be an issue for resolution in 
the proceedings on the application. 

(c) If a proceeding includes both mat-
ters covered by the Act and matters 
specifically excluded from coverage, 
any award made will include only fees 
and expenses related to covered mat-
ters.

§ 2610.105 Eligibility of applicants. 
(a) To be eligible for an award of at-

torney fees and other expenses under 
the Act, the applicant must be a party 
to the adversary adjudication for which 
it seeks an award. The term ‘‘party’’ is 
defined in 5 U.S.C. 551(3). The applicant 
must show that it meets all conditions 
of eligibility set out in this subpart 
and in subpart B of this part. 

(b) The types of eligible applicants 
are as follows: 

(1) An individual with a net worth of 
not more than $2,000,000; 

(2) The sole owner of an unincor-
porated business who has a net worth 
of not more than $7,000,000, including 
both personal and business interests, 
and not more than 500 employees; 

(3) A charitable or other tax-exempt 
organization described in section 
501(c)(3) of the Internal Revenue Code, 
26 U.S.C. 501(c)(3), with not more than 
500 employees; 

(4) A cooperative association as de-
fined in section 15(a) of the Agricul-
tural Marketing Act, 12 U.S.C. 1141j(a), 
with not more than 500 employees; 

(5) Any other partnership, corpora-
tion, association, unit of local govern-
ment, or organization with a net worth 
of not more than $7,000,000 and not 
more than 500 employees; and 

(6) For purposes of § 2610.106(b), a 
small entity as defined in 5 U.S.C. 601. 

(c) For the purpose of eligibility, the 
net worth and number of employees of 
an applicant shall be determined as of 
the date the underlying proceeding was 
initiated. For appeals of decisions of 
contracting officers made pursuant to 
section 6 of the Contracts Disputes Act 
of 1978, the net worth and number of 
employees of an applicant shall be de-
termined as of the date the applicant 
filed its appeal under 41 U.S.C. 606. 

(d) An applicant who owns an unin-
corporated business will be considered 
as an ‘‘individual’’ rather than a ‘‘sole 
owner of an unincorporated business’’ 

if the issues on which the applicant 
prevails are related primarily to per-
sonal interests rather than to business 
interests. 

(e) The employees of an applicant in-
clude all persons who regularly per-
form services for remuneration for the 
applicant, under the applicant’s direc-
tion and control. Part-time employees 
shall be included on a proportional 
basis. 

(f) The net worth and number of em-
ployees of the applicant and all of its 
affiliates shall be aggregated to deter-
mine eligibility. An individual, cor-
poration or other entity that directly 
or indirectly controls or owns a major-
ity of the voting shares or other inter-
ests of the applicant, or any corpora-
tion or other entity of which the appli-
cant directly or indirectly owns or con-
trols a majority of the voting shares or 
other interest, will be considered an af-
filiate for purposes of this part, unless 
the adjudicative officer determines 
that such treatment would be unjust 
and contrary to the purposes of the Act 
in light of the actual relationship be-
tween the affiliated entities. In addi-
tion, the adjudicative officer may de-
termine that financial relationships of 
the applicant other than those de-
scribed in this paragraph constitute 
special circumstances that would make 
an award unjust. 

(g) An applicant that participates in 
a proceeding primarily on behalf of one 
or more other persons or entities that 
would be ineligible is not itself eligible 
for an award. 

[57 FR 33268, July 28, 1992, as amended at 63 
FR 13116, Mar. 18, 1998]

§ 2610.106 Standards for awards. 
(a) A prevailing applicant may re-

ceive an award for fees and expenses in-
curred in connection with a proceeding 
or in a significant and discrete sub-
stantive portion of the proceeding, un-
less the position of the Office was sub-
stantially justified. The position of the 
Office includes, in addition to the posi-
tion taken by the Office in the adver-
sary adjudication, the action or failure 
to act by the Office upon which the ad-
versary adjudication is based. The bur-
den of proof that an award should not 
be made to an eligible prevailing appli-
cant because the Office’s position was 
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substantially justified is on the Office. 
No presumption arises that the Office’s 
position was not substantially justified 
simply because the Office did not pre-
vail. 

(b) If, in a proceeding arising from an 
Office action to enforce an applicant’s 
compliance with a statutory or regu-
latory requirement, the demand of the 
Office is substantially in excess of the 
decision in the proceeding and is unrea-
sonable when compared with that deci-
sion under the facts and circumstances 
of the case, the applicant shall be 
awarded the fees and other expenses re-
lated to defending against the exces-
sive demand, unless the applicant has 
committed a willful violation of law or 
otherwise acted in bad faith or special 
circumstances make an award unjust. 
The burden of proof that the demand of 
the Office is substantially in excess of 
the decision and is unreasonable when 
compared with such decision is on the 
applicant. As used in this paragraph, 
‘‘demand’’ means the express demand 
of the Office which led to the adversary 
adjudication, but it does not include a 
recitation by the Office of the max-
imum statutory penalty in the admin-
istrative complaint, or elsewhere when 
accompanied by an express demand for 
a lesser amount. Fees and expenses 
awarded under this paragraph shall be 
paid only as a consequence of appro-
priations provided in advance. 

(c) Awards for fees and expenses in-
curred before the date on which a pro-
ceeding was initiated will be made only 
if the applicant can demonstrate that 
they were reasonably incurred in prep-
aration for the proceeding. 

(d) An award under this part will be 
reduced or denied if the Office’s posi-
tion was substantially justified in law 
and fact, if the applicant has unduly or 
unreasonably protracted the pro-
ceeding, if the applicant has falsified 
the application (including documenta-
tion) or net worth exhibit, or if special 
circumstances make the award unjust. 

[57 FR 33268, July 28, 1992, as amended at 60 
FR 38666, July 28, 1995; 63 FR 13116, Mar. 18, 
1998]

§ 2610.107 Allowable fees and ex-
penses. 

(a) Awards will be based on rates cus-
tomarily charged by persons engaged 

in the business of acting as attorneys, 
agents and expert witnesses, even if the 
services were made available without 
charge or at reduced rate to the appli-
cant. 

(b) Except as provided in § 2610.108, no 
award for the fee of an attorney or 
agent under these rules may exceed 
$125.00 per hour. No award to com-
pensate an expert witness may exceed 
the highest rate at which the Office 
pays expert witnesses. However, an 
award may also include the reasonable 
expenses of the attorney, agency, or 
witness as a separate item, if the attor-
ney, agent or witness ordinarily 
charges clients separately for such ex-
penses. 

(c) In determining the reasonableness 
of the fee sought for an attorney, agent 
or expert witness, the adjudicative offi-
cer shall consider the following: 

(1) If the attorney, agent or witness 
is in private practice, his or her cus-
tomary fees for similar services, or, if 
an employee of the applicant, the fully 
allocated costs of the services; 

(2) The prevailing rate for similar 
services in the community in which the 
attorney, agent or witness ordinarily 
performs services; 

(3) The time actually spent in the 
representation of the applicant; 

(4) The time reasonably spent in light 
of the difficulty or complexity of the 
issues in the proceeding; and 

(5) Such other factors as may bear on 
the value of the services provided. 

(d) The reasonable cost of any study, 
analysis, engineering report, test, 
project or similar matter prepared on 
behalf of a party may be awarded, to 
the extent that the charge for the serv-
ices does not exceed the prevailing rate 
for similar services, and the study or 
other matter was necessary for prepa-
ration of applicant’s case. 

[57 FR 33268, July 28, 1992, as amended at 63 
FR 13116, Mar. 18, 1998]

§ 2610.108 Rulemaking on maximum 
rate for attorney and agent fees. 

(a) If warranted by an increase in the 
cost of living or by special cir-
cumstances (such as limited avail-
ability of attorneys or agents qualified 
to handle certain types of proceedings), 
the Office may adopt regulations pro-
viding that attorney or agent fees may 
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